
	  

Early	  Journal	  Content	  on	  JSTOR,	  Free	  to	  Anyone	  in	  the	  World	  

This	  article	  is	  one	  of	  nearly	  500,000	  scholarly	  works	  digitized	  and	  made	  freely	  available	  to	  everyone	  in	  
the	  world	  by	  JSTOR.	  	  

Known	  as	  the	  Early	  Journal	  Content,	  this	  set	  of	  works	  include	  research	  articles,	  news,	  letters,	  and	  other	  
writings	  published	  in	  more	  than	  200	  of	  the	  oldest	  leading	  academic	  journals.	  The	  works	  date	  from	  the	  
mid-‐seventeenth	  to	  the	  early	  twentieth	  centuries.	  	  

	  We	  encourage	  people	  to	  read	  and	  share	  the	  Early	  Journal	  Content	  openly	  and	  to	  tell	  others	  that	  this	  
resource	  exists.	  	  People	  may	  post	  this	  content	  online	  or	  redistribute	  in	  any	  way	  for	  non-‐commercial	  
purposes.	  

Read	  more	  about	  Early	  Journal	  Content	  at	  http://about.jstor.org/participate-‐jstor/individuals/early-‐
journal-‐content.	  	  

	  

	  

	  

	  

	  

	  

	  

	  

JSTOR	  is	  a	  digital	  library	  of	  academic	  journals,	  books,	  and	  primary	  source	  objects.	  JSTOR	  helps	  people	  
discover,	  use,	  and	  build	  upon	  a	  wide	  range	  of	  content	  through	  a	  powerful	  research	  and	  teaching	  
platform,	  and	  preserves	  this	  content	  for	  future	  generations.	  JSTOR	  is	  part	  of	  ITHAKA,	  a	  not-‐for-‐profit	  
organization	  that	  also	  includes	  Ithaka	  S+R	  and	  Portico.	  For	  more	  information	  about	  JSTOR,	  please	  
contact	  support@jstor.org.	  



RECENT CASE NOTES 1083 

United States. In this respect, its status is analogous to that of the old United 
States Bank. Bank of United States v. Planter's Bank of Georgia (I824, 
U. S.) 9 Wheat 9o4. The immunity of the property of foreign sovereigns 
from local jurisdiction is very wide in Anglo-American law. More frequently 
it is applied in respect to purely public property. Schooner Exchange v. Mc- 
Faddon (1812, U. S.) 7 Cranch, ii6, a French warship; Vavasseur v. Krupp 
(i878, C. A.) L R g Ch. D. 351, munitions owned by Japan. But it also 
extends to public property devoted to or engaged in commercial pursuits. The 
Parlement Belge (i88o) L. R. 5 P. Div. I97, a mail steamer owned by the 
King of Belgium; Mason v. Intercolonial Railway of Canada (i9o8) I97 
Mass. 349, 83 N. E. 876, a railway owned by the King of England, but doing 
business in the United States. When the public property is engaged in trade, 
the rule of immunity is stretched to its widest limits, and in the opinion of the 
courts of Belgium and Italy, and of certain continental writers, beyond 
the limits of reason. De Paepe, Etude sur la competence civile a regard des 
Etats strangers, Bruxelles, i894; A. Hartmann (i890) 22 REv. DE DL INT. 
425-437; 3 Laurent, Droit civil international, Paris, i88o, 42-io3. The courts 
of Belgium and Italy follow the distinction of administrative law between 
acts jure imperin and acts jure gestionis into the field of international law, 
the State being regarded as exempt from suit in the former but not in the 
latter case. We make this distinction in our law of municipal corporations, 
but not when it comes to the State. For a criticism of the Belgium and 
Italian decisions, in favor of the wider rule, see D. Anzilotti, (I895) 5 Zeitschr. 
f. int. Privat- v. Strafrecht, 24-37, 138-I47. The New Jersey decision in the 
instant case was therefore not only correct on the principal ground, that a 
constituent state of a federal union cannot claim the immunity which is 
extended to internationally legal sovereigns, but it places a very proper limita- 
tion upon a rule already too widely extended, by stating that the property of 
a corporation organized by a foreign State for commercial purposes cannot 
claim the immunity from local jurisdiction that might have been extended to 
the State itself or its directly owned property. With the larger participation 
of Government in commercial enterprise, which seems an inevitable evolution 
of the present period, the rule of jurisdictional immunity of public property 
may be expected to receive further limitation. 

LiFE INSURANCE-ASSIGNMENT-SPECIFIC PERFORMANCE OF LOAN CLAUSES.- 
One Henry Caplin insured his life with the defendant company without reserv- 
ing to himself the power to change the beneficiaries or revoke the insurance. 
The policy contained a clause to the effect that the defendant would lend 
money thereon to the "insured or owner" of the policy. The insured 
"assigned" the policy to the plaintiff and the defendant refused to make 
the loan to him. Held, two judges dissenting, that the plaintiff should have 
specific performance of the clause since he, as "assignee," was the "owner" 
of the policy. Caplin v. Pennsylvania Mutual Life Insurance Co. (igi8, App. 
Div.) i6g N. Y. Supp. 756. 

It is well settled, except in Wisconsin, that the vested benefits of a policy 
of life insurance cannot be assigned without the beneficiary's consent See 
25 Cyc. 778 and cases cited n. 97. But this does not mean that the same con- 
tract which vests the interest of the beneficiary may not expressly reserve a 
power in the insured to convert the policy into cash, or effect a loan to its full 
value, and thus defeat the beneficiary's interest. And so it was held in 
Travelers' Ins. Co. v. Healy (1898, N. Y.) 25 App. Div. 53, 49 N. Y. Supp. 
29 (borrowing power in the "holder"). Reservation of this power of 
defeasance in the "insured or owner," like reservation in the policy's "holder," 
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would seem fairly to imply a further power in the insured to alienate this 
interest of his. See Travelers' Ins. Co. v. Healy, supra. This is analogous 
to the doctrine that the beneficiary may-in the absence of express provision 
to the contrary-assign whatever interest he has in a policy. See Hewlett v. 
Home for Incurables (i8gx) 74 Md. 350, 24 Atd. 3; Connecticut Mutual Life 
Ins. Co. v. Valduin (x885) i5 R. I. xo6, 23 AtL ioS; and cf. in this connec- 
tion (i91S) 24 YAez LAW JouNAL , 43. What difficulty there is in this 
branch of the principal case appears to arise in giving preference to either 
of what the dissent regards as two inconsistent tendencies in a poorly drawn 
policy: the insured may not change his beneficiary or revoke the insurance; 
yet the "insured or owner" may borrow to the limit of its value. 

Equity will refuse specific performance of an agreement to borrow money. 
Rogers v. Challis (1859, Rolls Ct.) 27 Beav. 175. In such a case the damages 
at law are clearly adequate. The same rule has been applied to a contract to 
loan. Sichel v. Mosenthal (x862, Rolls Ct) 30 Beav. 371; Conklin v. 
People's Bldg. & Loan Assn. (i886, Ch.) 41 N. J. Eq. 20, 2 Atl. 6i5. So far 
as this is based on the theory of mutuality, it would appear to be without 
sound foundation. See COMMENTS (I9I7) 27 YALE LAW JOURNAL, 261. So 
far as the desired loan can be procured elsewhere, at, perhaps, a higher rate 
of interest, there is no call for equity to interfere. Where the loan cannot 
be procured elsewhere, and the defendant knew of the special purpose to 
which the money was to be applied, special damages are recoverable. See 
(19i8) i8 CoL L. REv. 170. But even special damages must often be con- 
ceded inadequate. It has been said that there is hardship in forcing a loan 
from a man, to one whose credit is not such that he can borrow elsewhere. See 
(i9i8) i8 CoL. L RE.v 49i; see also Conklin v. People's Bldg. & Loan Assn., 
supra. But where the contract is fairly made, one who repents of his bar- 
gain should not be allowed by crying hardship to escape performance and 
inflict greater hardship on the other party. In the principal case even the 
argument of hardship does not apply. The insurer does not suffer, since the 
amount of the loan is limited to the value of its own policy. And as such a 
policy would probably not be acceptable security for borrowing elsewhere, the 
case seems clear for the decree of specific performance. 

LIMITATION OF ACTIONS-AMENDMENTS-CHAN`GING FROM EQUITABLE TO LEAL 
REMEDY AFTER STATUTE HAS RUN.-The plaintiff filed a bill in equity in the 
federal District Court for the District of Nebraska, seeking on account of the 
defendants' fraud the cancellation of a deed given in an exchange of lands. 
The master in chancery reported that the plaintiff had lost his right to equitable 
relief because, after learning of the fraud, he had cut timber on the land received 
from the defendants; the case was transferred to the law side of the court, 
and the plaintiff amended his complaint and asked for a judgment for damages 
for deceit To the amended complaint the defendant pleaded the Nebraska 
statute of limitations. Held, that filing the original complaint for equitable 
relief prevented the statute of limitations from continuing to run as against the 
claim for relief at law set up by the amendment Friederichsen v. Renard 
(I9I8, U. S.) 38 Sup. Ct 450. 

See COMMENTS, P. I053. 

MONOPOLIS-SHERMAN Acr-ComBiNAToio OF NONi-COMET NG PaoDuurs- 
"TYING CLAusEs" N LEASES.-In a government suit to dissolve an alleged 
combination of manufacturers of shoe machinery in restraint of trade, the 
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